
1 As a courtesy, the Commission has notified counsel representing the proposed
additional defendants of this Motion.  The Commission also has advised Ralph Jacobs, counsel
for Defendants Sanford Wallace and SmartBot.Net, Inc, and provided him a copy of the proposed
First Amended Complaint.  Mr. Jacobs has not indicated whether his clients intend to oppose the
Motion.   

UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

_________________________________
FEDERAL TRADE COMMISSION,

Plaintiff,
Civil No.: 04-377-JD  

v.

SEISMIC ENTERTAINMENT
PRODUCTIONS, INC., et al.,

Defendants.
                                                                     

FEDERAL TRADE COMMISSION’S MEMORANDUM 
IN SUPPORT OF MOTION FOR LEAVE

TO NAME ADDITIONAL DEFENDANTS AND
TO FILE FIRST AMENDED COMPLAINT

Plaintiff Federal Trade Commission (“FTC or “Commission”), by its undersigned

attorneys and pursuant to Federal Rules of Civil Procedure (“Federal Rules”) 15 and 21,

respectfully submits this memorandum in support of its Motion for Leave to Name Additional

Defendants and to File First Amended Complaint (“Motion”).  The proposed First Amended

Complaint names five additional parties as defendants:  Jared Lansky, John Robert Martinson,

OptinTrade, Inc. (“OptinTrade”), Mailwiper, Inc. (“Mailwiper”), and Spy Deleter, Inc. (“Spy

Deleter”).1  Mr. Lansky controls OptinTrade; Mr. Martinson controls both Mailwiper and Spy

Deleter.  The proposed First Amended Complaint also makes conforming and correcting

changes, and adds an allegation of common business enterprise with regard to Mailwiper, Spy
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Deleter, and Mr. Martinson.

The Commission’s initial Complaint alleged that Seismic Entertainment Productions, Inc.

(“Seismic”), SmartBot.net, Inc. (“SmartBot”), and Sanford Wallace (collectively, the “Wallace

Defendants”) engaged in unfair acts and practices in connection with distributing software,

including spyware, and in marketing the “anti-spyware” products Spy Wiper and Spy Deleter.  

The Complaint alleges that the Wallace Defendants disseminated Internet pop-up

advertisements on third-party web sites that automatically sent consumers’ Internet browsers to

defendants’ web sites.  At these web sites, consumers had software loaded onto their computers

without their knowledge or consent because the Wallace Defendants exploited a security

vulnerability in the Microsoft Internet Explorer (“IE”) web browser.  Among other things, this

software changed consumers’ IE web browser home pages, replaced their default search engine,

triggered a barrage of pop-up ads, and downloaded numerous adware and other software

programs.  The downloaded software also caused consumers’ computers to malfunction, slow

down, and crash.  The Complaint further alleges that, having created these problems for

consumers, the Wallace Defendants then sent these consumers ads offering them purported anti-

spyware products called Spy Wiper and Spy Deleter for $30. 

I. BACKGROUND FACTS

The Commission filed its Complaint on October 6, 2004, and subsequently served all

parties.   The Commission has not previously sought to amend its Complaint. 

After filing the Complaint, the Commission learned that OptinTrade, Mailwiper, Spy

Deleter, Jared Lansky, and John Robert Martinson were actively involved in the challenged

business practices.  Information obtained during initial discovery indicates that these three



2 Mr. Wallace informed OptinTrade and Lansky of the FTC law suit prior to their
receiving the Commission’s notification letter.  In an October 10, 2004 email (four days after the
initial Complaint was filed), Mr. Wallace told Mr. Lansky and others that “there is now no doubt
in my mind that you guys will all be included in this action,” and “I will do everything to
cooperate and make this go away however we ALL have roles in this and unfortunately you will
not be able to escape that.” See S. Schools Dec. ¶ 7 and ¶ 9, Att. D.     

3 At that time, counsel for the Martinson Defendants also received a copy of the
Complaint.  See S. Schools Dec. ¶ 6.
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corporations and two individuals participated in the same conduct, transactions, and occurrences

that is alleged to be unlawful in the initial Complaint.  Therefore, these parties are named as

additional defendants in the attached proposed First Amended Complaint.  See Motion Ex. 1.

As discussed below, proposed defendants OptinTrade and Mr. Lansky, acting on behalf

of the Seismic Defendants, disseminated Internet pop-up ads causing software to be loaded onto

consumers’ computers without authorization.  OptinTrade and Mr. Lansky also procured and

managed revenues from third parties whose software programs were downloaded onto

consumers’ computers without authorization.  Proposed defendants Mr. Martinson, Mailwiper,

and Spy Deleter (collectively, the “Martinson Defendants”) retained the Wallace Defendants to

unfairly market Spy Wiper and Spy Deleter, purported anti-spyware products.  On behalf of the

Martinson Defendants, the Wallace Defendants sent Spy Wiper and Spy Deleter ads to

consumers on whose computers they had unlawfully installed spyware.  

The proposed additional defendants are not strangers to this litigation.  Counsel for the

Commission sent letters notifying them of the Commission’s Complaint and the Court’s

Temporary Injunction Order in this case on or about November 4-5, 2005.  See PX 1, S. Schools

(FTC Investigator) Dec. ¶¶ 3-4, Atts. A-B.2   Thereafter, Commission counsel also sent

documentary subpoenas to the proposed additional defendants.  See PX 1, S. Schools Dec. ¶5.3 
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This proceeding is still in its initial phases.  The Court’s January 27, 2005 Rule 16(B)(1)

Procedural Order requires that any motion to join additional parties and amend the pleadings be

filed by April 1, 2005.   No potentially dispositive motions have been submitted, and trial is not

scheduled to begin until November 1, 2005.

II. THIS COURT HAS JURISDICTION OVER THE ADDITIONAL LIABILITY
DEFENDANTS

This court has subject matter jurisdiction over the FTC’s claims pursuant to 15 U.S.C.

§ § 45(a) and 53(b) and 28 U.S.C. § § 1331, 1337(a) and 1345.  Venue in this District is proper

pursuant to 15 U.S.C. § 53(b) and 28 U.S.C. 1391(b) - (c).  OptinTrade, Jared Lansky, and the

Martinson Defendants all transact or have transacted business that is the subject of the Complaint

in New Hampshire. 

III. ANALYSIS

A. Applicable Standards for Amending Complaint and Adding Defendants

Although leave of court is required to amend the Complaint because an Answer has been

served, that “leave shall be freely given when justice so requires.”  Federal Rule 15(a).  The

Supreme Court has ruled that the standard for amending complaints under Federal Rule 15 is

liberal:

If the underlying facts or circumstances relied upon by a plaintiff may be a proper subject
of relief, he ought to be afforded an opportunity to test his claim on the merits.  In the
absence of any apparent or declared reason – such as undue delay, bad faith or dilatory
motive on the part of the movant, repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, futility of the amendment, etc. – the leave sought should, as the rules require,
be “freely given.”

Foman v. Davis, 371 U.S. 178, 182 (1962).  Unless there is sufficient reason for denial such as
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“bad faith, prejudice to defendants, undue delay, or futility,” courts have regularly granted

motions to amend the complaint.  Berke v. Presstek, No. 96-347-M, at *1 (D.N.H. Feb. 20, 1998)

(J. McAuliffe)(citing Glassman v. Computervision Corp., 90 F.3d 617, 622 (1st Cir. 1996))

(granting plaintiffs’ motion to amend complaint) available at

http://www.nhd.uscourts.gov:81/isysquery/ir1394/12/doc.  Allowing amendment is especially

appropriate where, as here, previously unknown facts uncovered during discovery alter the shape

of a case and reveal that additional parties may be culpable.  See Tiernan v. Blyth, Eastman,

Dillon & Co., 719 F.2d 1, 4 (1st Cir. 1983); Hayes v. New England Millwork Distributors, Inc.,

602 F.2d 15, 20 (1st Cir. 1979). 

 Amending the pleadings will not prejudice the defendants.  See Nassan v. Van Winkle,

Civ. No. 91-823-WF, 1994 WL 175049 *1 (D. Mass. April 19, 1994) (finding that seven-month

delay did not cause prejudice to defendants).  Because “virtually every amendment to a complaint

results in some degree of prejudice to the defendant, . . . a motion for leave to amend will be

denied only where such amendment would cause ‘undue prejudice’ to the defendant.”  Lanigan v.

LaSalle National Bank, 108 F.R.D. 660, 662 (N.D. Ill. 1985) (citation omitted).   No undue

prejudice exists here.

The Motion is subject not only to Federal Rule 15, but also to Federal Rule 21.  See City

of Worcester v. HCA Management Co., Civ. No. 90-40012-GN, 1994 WL 123629 *2  (D. Mass.

Apr. 7, 1994).  Federal Rule 21 provides that upon motion, a party may be added “at any stage of

the action” on “such terms as are just.”  Courts have found that “the liberal standards adopted in

Rule 15 motions are also appropriate in motions to add a party.”  See Lanigan, 108 F.R.D. at 663. 

Amendment of a complaint to add new parties is particularly appropriate and will not cause



4 OptinTrade is strictly liable for its FTC law violations.  It is well established that
intent is not necessary to demonstrate a violation of Section 5 of the FTC Act.  See FTC v.
Patriot Alcohol Testers, Inc., 798 F. Supp. 851, 855 (D. Mass. 1992) (citing FTC v. World Travel
Vacation Brokers, Inc. 861 F.2d 1020, 1029 (7th Cir. 1988)).  See also Chrysler Corp. v. FTC,
561 F.2d 357, 363 n.5 (D.C. Cir. 1977).  Evidence of OptinTrade’s knowledge, however,
strongly supports the FTC’s motion to amend the complaint.
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undue prejudice when, as here, those parties are not strangers to the litigation and “the dispute

itself seems to turn primarily on simple, factual disputes.”  Id. at 664.  As demonstrated below,

the circumstances strongly weigh in favor of amendment in this case.

B. Proposed Defendants OptinTrade and Jared Lansky Actively Participated in
the Alleged Illegal Conduct Underlying Counts One and Two of the
Complaint

1. Proposed Defendant OptinTrade

OptinTrade is a privately held New York corporation.  See PX 1, S. Schools Dec. ¶ 10(a)

Att. E.  Documents obtained through discovery show that, on behalf of the Wallace Defendants,

OptinTrade disseminated Internet pop-up ads that sent computers’ Internet browsers to the

Wallace Defendants’ network of websites and changed their web browsers’ default home page to

web pages that the Wallace Defendants’ controlled.  See id. ¶ 10(b) Att. F.  At these web sites

and pages, consumers’ computers suffered a barrage of pop-up ads and had numerous adware and

other software programs installed on them without authorization.

Evidence suggests that OptinTrade had knowledge that the Internet pop-up ads it

disseminated would hijack consumers’ computers and result in software being installed without

authorization.4  For example, on February 23, 2004, an online advertising company representative

complained to OptinTrade via email that an ad placed by OptinTrade hijacked the computer’s

web browser and changed the web browser’s home page to www.default-homepage-network.com

http://www.default-homepage-network.com


5 To keep track of the funds, OptinTrade created detailed spreadsheets outlining,
among other things: (a) the download program name; (b) the per-download fee offered by the
download provider; (c) the amount pre-paid by the download provider; and (d) the portion of the
download fees attributable to Wallace and OptinTrade, respectively.  See PX 1, S. Schools Dec.
¶ 10(g), Att. K. 
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without the computer user’s permission.  See PX 1, S. Schools Dec. ¶ 10(b), Att. F.  In addition,

email communications between Mr. Wallace and OptinTrade routinely reference “home page

changes” and “silent installs” of software to consumers’ computers.  See id. ¶ 8 Att. C;  ¶¶ 10(c)-

(e) Atts. G-I; and ¶ 12 Att. N.

OptinTrade did not merely disseminate these Internet ads.  It also secured and managed

accounts with companies, known as “download partners,” that paid to have their adware and

other software downloaded to consumers’ computers.  See, e.g., PX 1, S. Schools Dec. ¶ 10(f)

Att. J.  This business allowed OptinTrade and the Seismic Defendants to profit from their illegal

conduct.  OptinTrade processed payments from the download partners, deducted from these

payments advertising costs and approximately fifteen percent of the total, and then forwarded the

remaining funds to the Wallace Defendants.5  In the six-month period between April and

September 2004, OptinTrade transferred nearly $700,000 to one of Mr. Wallace’s bank accounts

in New Hampshire.  See PX 1, S. Schools Dec. ¶ 11. 

2. Proposed Defendant Jared Lansky

Mr. Lansky is personally liable for OptinTrade’s illegal conduct.  Mr. Lansky is

OptinTrade’s registered agent, and appears to be its sole officer and employee.  See PX 1, S.

Schools Dec. ¶ 10 (a) Att. E.  Courts have held individuals liable for corporate acts if: “(1) the

corporate defendants violated the FTC Act; (2) [he] participated directly in the wrongful acts or

practices or [he] had the authority to control the corporate defendants; and (3) [he] had some
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knowledge of the wrongful acts or practices.”  FTC v. Windward Mktg., 1997 U.S. Dist. LEXIS

17114, *39 (N.D. Ga. Sept. 30, 1997) (individual held liable for corporate defendants’ unfair

practices under the FTC Act).  See also FTC v. Patriot Alcohol Testers, Inc., 798 F. Supp. 851,

859-60 (D. Mass. 1992) (an individual is liable for a corporation’s deceptive acts if he (1) knew

of the material misrepresentations, was recklessly indifferent to their truth or falsity, or was

aware of high probability of fraud and intentionally avoided the truth; (2) participated in the acts

or had authority to control the conduct; and (3) customers relied on the misrepresentations to

their detriment); accord FTC v. Gem Merchandising, 87 F.3d 466, 470 (11th Cir. 1996); FTC v.

Amy Travel Serv., Inc., 875 F.2d 564, 573 (7th Cir. 1989).  

Documents indicate that Mr. Lansky personally conducted business with the Wallace

Defendants on behalf of OptinTrade.  He oversaw disseminating numerous Internet ads and

located, negotiated with, and collected revenues from a number of download partners.  See, e.g.,

PX 1, S. Schools Dec. ¶¶ 10(f)-(h), Atts. J-L.  In addition, communications show that he knew

that the Internet pop-up ads that OptinTrade disseminated on behalf of the Wallace Defendants

would cause the web browser home pages of consumers’ computers to be changed and software

to be installed onto these computers without authorization.  See, e.g., PX 1, S. Schools Dec. ¶ 8

Att. C; ¶ 10(c) Att. G; and ¶ 10(i) Att. M.  Further, just as Mr. Lansky demonstrated his broad

authority to nurture and control OptinTrade’s business with the Wallace Defendants, the FTC

expects to show that he had authority to stop it. 

3. FTC Seeks to Amend Counts One and Two of the Complaint to Name
OptinTrade and Mr. Lansky as Defendants

The first two counts of the initial Complaint allege that defendants unfairly (a) made



6 In April 2004, Mailwiper ceased selling Spy Wiper to the public.  Around the
same time, however, Spy Deleter began selling its anti-spyware product Spy Deleter.  See PX 1,
S. Schools Dec. ¶ 17(b). 
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unauthorized changes to the web browsers of consumers’ computers; and (b) installed adware

and other software to these computers without authorization.  Given the facts set forth above, as

well as those that the FTC expects to glean through discovery, the Commission anticipates

establishing that OptinTrade and Mr. Lansky actively participated in this illegal conduct, and

therefore should be held liable.  Accordingly, the FTC seeks leave of the Court to amend the

Complaint to name OptinTrade and Mr. Lansky as defendants with respect to the law violations

alleged in Counts One and Two. 

C. The Proposed Martinson Defendants Are Liable for the Alleged Illegal
Conduct Underlying Count Three of the Complaint

1. Proposed Defendants Mailwiper and Spy Deleter

Mailwiper and Spy Deleter are privately held Georgia corporations with the same chief

executive officer and the same registered agent.  See PX 1, S. Schools Dec. ¶¶ 13-14, Atts. O-P. 

Mailwiper sold Spy Wiper, an “anti-spyware” software product, to consumers.  See id. ¶ 16(a)

Att. R.  Spy Deleter sold a substantially similar anti-spyware product called Spy Deleter.  See id.

¶ 15 Att. Q.6  Both Mailwiper and Spy Deleter retained the Wallace Defendants to market Spy

Wiper and Spy Deleter on their behalf.   

In October 2003, the Wallace Defendants signed up to market Spy Wiper by completing

an “affiliate agreement” that Mailwiper posted on its web site.  See PX 1, S. Schools Dec. ¶ 16(a)

Att. R.  In approximately March 2004, the Wallace Defendants began to market Spy Deleter

pursuant to a similar agreement posted on the Spy Deleter web site.  See id. ¶ 15 Att. Q.  The



7 In addition, a March 2004 class action law suit filed in North Dakota against
Mailwiper and others alleged civil racketeering violations.  See PX 1, S. Schools Dec. ¶ 16(d)
Att. U.  In February 2005, the North Dakota state court granted defendants’ motion to dismiss on
grounds that the plaintiff failed to state a RICO claim upon which relief could be granted.  See
PX 2.
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terms of the affiliate agreements provided that affiliates would receive a 45 percent commission

on sales to customers whom the affiliates had directed to Mailwiper’s and Spy Deleter’s web

sites.  See id. ¶¶ 15-16(a), Atts. Q-R.  Mailwiper and Spy Deleter assigned affiliates a unique

code, which they then used to track sales and calculate commission payments to the affiliates. 

See id.  Documents show that Mailwiper, and then Spy Deleter, continuously paid Mr. Wallace

commissions on Spy Wiper and Spy Deleter sales until October 2004, the month that the FTC

filed its initial Complaint.  See PX 1, S. Schools Dec. ¶ 18.  In total, Mr. Wallace received more

than $900,000 from Mailwiper and Spy Deleter.  See id.  Merchant bank records that Mailwiper

and Spy Deleter produced to the FTC in response to a documentary subpoena indicate that

combined Spy Wiper and Spy Deleter sales were approximately $2 million.  See id. at ¶ 17(a). 

Therefore, given that affiliates were supposed to receive at least 45 percent of any sales that they

generated, it appears that the Wallace Defendants accounted for most – if not all – Spy Wiper

and Spy Deleter sales.

As early as November 2003, Mailwiper and Spy Deleter became aware of the unfair

practices that the Wallace Defendants engaged in to market Spy Wiper, and subsequently Spy

Deleter.  In a signed affidavit, Mr. Martinson – Mailwiper’s (and Spy Deleter’s) President –

stated that he knew in the Fall 2003 that Seismic used “some type of infiltrating software to

market Spy Wiper.”  See PX 1, S. Schools Dec. ¶ 16(b) Att. S.  Mr. Martinson submitted this

affidavit in settling a March 2004 Michigan state court action filed against him and Mailwiper.7  



8 In response to an FTC documentary subpoena in this matter, Mailwiper’s and Spy
Deleter’s counsel stated that all of his clients’ correspondence with the Wallace Defendants had
been destroyed.  

11

See id. ¶ 16(c) Att. T.  Mailwiper and Spy Deleter also received numerous consumer complaints

concerning the marketing for Spy Wiper and Spy Deleter.  In response to these complaints,

Mailwiper and Spy Deleter denied any involvement with the challenged practices and attributed

the problems to www.default-homepage-network.com, which at the time was registered to

Seismic.  See id. ¶¶ 16(e)-(f), Atts. V-W.  

Armed with this knowledge of the Wallace Defendants’ unfair acts and practices,

Mailwiper and Spy Wiper did not end their business relationship with Mr. Wallace and his

companies, but rather continued to send Mr. Wallace checks for marketing Spy Wiper and Spy

Deleter on their behalf.8  According to records, it appears that the Wallace Defendants in total

compelled approximately $2 million in Spy Wiper and Spy Deleter purchases on behalf of

Mailwiper and Spy Deleter.  See  PX 1, S. Schools Dec. ¶¶ 15-16(a), Atts. Q-R; ¶ 17(a) and ¶ 18. 

2. Proposed Defendant John Robert Martinson

The FTC expects to demonstrate that Mr. Martinson meets the legal standard for

individual liability.  Mr. Martinson knew that the Wallace Defendants were making unauthorized

changes to consumers’ computers in marketing Spy Wiper and Spy Deleter on behalf of his

companies, and despite his knowledge, he continued to conduct business with Mr. Wallace and

pay him large commissions.  Mr. Martinson personally responded to a consumer complaint

concerning the marketing for Spy Wiper and identified Seismic as the culprit.  See  PX 1, S.

Schools Dec. ¶ 16(e) Att. V.  He also executed an affidavit to this effect.  See id. ¶ 16(b) Att. S. 

http://www.default-homepage-network.com.


9 That business location also is the same as Martinson’s current home address.  See
PX 1, S . Schools Dec. ¶ 19. 
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As President of Mailwiper and Spy Deleter – closely held companies – Mr. Martinson took no

action to stop their business with the Wallace Defendants, despite his statements to the contrary. 

See id.  In fact, when legal trouble arose with respect to the marketing for Spy Wiper, he did not

cut off ties with Mr. Wallace, but merely started to sell another anti-spyware product under a

different name through his recently formed company Spy Deleter.  See id. ¶ 16(b) Att. V and

¶ 18.  

3. The Proposed Martinson Defendants Operated as a Common Enterprise

Mailwiper, Spy Deleter and Martinson operate as a common enterprise.  See F.T.C. v

Think Achievement Corp., 144 F. Supp. 2d. 992, 1011 (N.D. Iowa 2000).  Courts have

recognized the Commission’s right to treat multiple defendants as a single economic entity.  See

id.; Sunshine Art Studios, Inc. v. FTC, 481 F.2d 1171, 1173 (1st Cir. 1973).  Factors considered

in determining whether defendants operate a common enterprise are: (1) common ownership and

control; (2) shared office space and offices; (3) business transacted through a maze of interrelated

companies; and (4) commingled funds.  See Think Achievement, 144 F. Supp. 2d. at 1011. 

Mailwiper and Spy Deleter share the same owner, officer, and President (Mr. Martinson), operate

from the same business location, and conduct substantially similar business.  See PX 1, S.

Schools Dec. ¶¶ 13-14, Atts. O-P; and ¶ 17(c).9  Therefore, the Martinson Defendants should be

treated as a common enterprise, and held jointly and severally liable for their FTC law violations. 

4. FTC Seeks to Amend Count Three of the Complaint to Name the
Martinson Defendants

The FTC seeks leave of the Court to amend the Complaint to allege that the Martinson
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Defendants, through the Wallace Defendants, unfairly compelled consumers to purchase Spy

Wiper and Spy Deleter.  In marketing Spy Wiper and Spy Deleter, the Wallace Defendants acted

on behalf of the Martinson Defendants, and the Martinson Defendants received a majority of the

revenues from fraudulent sales of these products.  Given the facts set forth above and additional

information that the FTC expects to glean from discovery, the FTC anticipates being able to

demonstrate that the Martinson Defendants are liable for the unlawful conduct alleged in Count

Three of the Complaint. 
 
IV. CONCLUSION

For all of the reasons stated above, the Motion should be granted and the Commission

should be permitted to file and serve the First Amended Complaint.

Dated April 1, 2005
Respectfully submitted:

FOR THE FEDERAL TRADE COMMISSION:

WILLIAM BLUMENTHAL
General Counsel

/s /  Laura M. Sullivan                                           
Laura M. Sullivan (New York Bar No. 2919660)
Charulata Pagar (Illinois Bar No. 6209680)
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001
(202) 326-3327/2791 (Offices)
(202) 326-3259 (Fax)

Attorneys for Plaintiff
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